I am requesting that the Ohio Department of Agriculture (ODA) be denied the authority to administer the Clean Water Act National Pollutant Discharge System (NPDES) Program for concentrated animal feeding operations (CAFOs).  
Because of the tremendous increase in industrialized livestock production in Ohio, effective regulatory oversight is critical to protect public health and the environment. The inability of local governments to protect the health and welfare of their communities from the impacts of factory farms compounds the problem of effective oversight. Right-to-farm legislation restricts local governments from exercising control over CAFO siting and impacts. The passage of HB 152 in 2003 removed any local regulations over factory farms, leaving rural communities dependent upon state and federal regulations to protect their health and welfare.  

The very fact that a state department of agriculture should have environmental regulatory oversight of CAFOs is questionable. The Ohio Department of Agriculture is an agency with a “mission…to provide regulatory protection to producers, agribusiness, and the consuming public: to promote Ohio agricultural products in domestic and international markets: and to educate the citizens of Ohio about our agricultural industry.” Most of the ODA’s priorities are focused on protecting and promoting the agricultural industry—creating a conflict of interest in regulating the environmental violations of livestock operations. 
In contrast, the mission of the Ohio Environmental Protection Agency (OEPA) functions to “protect the environment and public health by ensuring compliance with environmental laws and demonstrating leadership in environmental stewardship.” The mission of the OEPA’s Division of Surface Water, which currently administers NPDES permitting for CAFOs, is “to protect, enhance and restore all waters of the state for health, safety and welfare of present and future generations.”
The primary concern of the NPDES program is protection of water quality, while the ODA permitting program focuses on facility construction and management. The deficiencies found in the current ODA permitting program indicate that this agency is not prepared to assume more regulatory authority. 
Note these concerns:
The ODA does not deter noncompliance through effective enforcement.   Enforcement through the ODA relies on warning letters and notices of deficiencies with limited escalation, even with repeat offenders. It has done little to back up the threats it issues near the end of warning letters and notices of deficiency. 
The ODA fails to effectively regulate manure transfer from permitted farms.  A permitted facility is liable for environmental harm that may result from manure applied to fields under its control. However, Ohio facilities are increasingly circumventing this liability by transferring manure for land application elsewhere. The ODA authorizes CAFOs to transfer manure for land application off farm (known as distribution and utilization). Oversight of manure brokers is minimal. The brokers sign an agreement with the manure producing facility promising to use best management practices, without any enforceable terms. 

The ODA places inadequate restrictions on winter manure applications.  Winter manure application is permitted within ODA rules “only if absolutely necessary and only under numerous restrictions,” and if applicators obtain prior approval from ODA. Manure applied in winter serves no agronomic purpose. There is no chance for crop uptake and manure on frozen or snow-covered ground is prone to runoff upon thaw. Compounding the problem is the absence of any restrictions on wintertime transfer of manure, using the loophole of distribution and utilization of manure. Restrictions on winter manure application are voided by the lack of liability involved when facilities use distribution and utilization of manure. 
The ODA has reduced permit coverage and reporting requirements.  During the transfer of permitting authority from the OEPA to the ODA, one quarter of OEPA-permitted factory farms failed to remain within state regulatory oversight, with no definitive explanation by the ODA for why this occurred. 

The ODA has also neglected to adequately enforce reporting requirements. The ODA rule requiring facilities to submit a written report to ODA within five days of any manure spill has failed to be enforced adequately. In addition, the annual reporting requirements by the ODA for newly issued PTIs are limited only to NPDES permits. This information is kept on-site at the facilities, making it less accessible to ODA permit-writers and concerned citizens. In contrast, the OEPA required annual reports from all permitted facilities, using this three year period as a means to ensure that the facility’s design was correct.

 The deficiencies stated previously demonstrate that the ODA is not effectively enforcing the Livestock Environmental Permitting Program. The fact that this would be the first instance in the nation’s history that a state agriculture agency is given authority over NPDES permits should be a cause for concern.
The rules governing the ODA Livestock Environmental Permitting Program (LEPP) were originally developed, reviewed and recommended by a diverse group of scientific professionals, including representatives from the ODNR, USGS, NRCS, and Ohio EPA.  However, over the past few years many of these scientifically-based regulations have been systematically rescinded or revised to include “director’s discretion.” And most recently, the ODA has proposed rule changes to the LEPP which would decrease the regulations intended to protect surface and groundwater.  For example: (2005)O.A.C. 901:10-2-02 (e) Manure storage pond or manure treatment lagoon regulations provided stringent aquifer protections as follows: Twenty-five vertical feet of low permeability material, including the liner thickness, separation from an aquifer yielding one hundred gallons or more per minute sustained over twenty-four hour period. The proposed rule changes would alter the separation distance to five vertical feet of low permeability material.
The burden of protecting the environment and the health and welfare of rural communities through the Clean Water Act should be placed with an agency that has been designed for this purpose. The differing mission statements of the ODA and the OEPA clearly indicate which agency is best suited for this purpose.  The OEPA’s task of protecting the environment and public health by ensuring compliance with environmental laws stands in stark contrast to the basic priorities of the ODA…that of promoting and protecting agricultural interests.

The health and welfare of Ohio residents and their surrounding environment should take priority in this decision. The Ohio Department of Agriculture should NOT be granted the authority over NPDES permits.

